
	COUNTY of CABARRUS NORTH CAROLINA
	SPEEDWAY MOTORSPORTS, INC. 

ECONOMIC DEVELOPMENT 

AGREEMENT 


THIS ECONOMIC DEVELOPMENT AGREEMENT (the “Agreement”) is dated as of _____ ___2008, and is between and among SPEEDWAY MOTORSPORTS, INC., a North Carolina corporation ("SMI"), the CITY OF CONCORD, NORTH CAROLINA, a municipal corporation of the State of North Carolina (the "City"), and the COUNTY OF CABARRUS, a body politic and corporate of the State of the North Carolina (the “County”).  The City and the County are also referred to collectively as the “Local Governments.”
RECITALS

1.
The purpose of this Agreement is to detail and record  certain reimbursements to be provided by the City and/or the County to SMI pursuant to N.C. Gen. Stat. §§ 158-7.1, et seq. in connection with SMI'S development and construction of a National Hot Rod Association (NHRA) approved racing facility (the “Dragway”) and with certain improvements to SMI’S NASCAR speedway facility (the “Speedway”), both located within the geographic limits of the City and the County and referred to collectively as the “Facility”.

2.
SMI has improved its properties by building the new Dragway and intends to improve and rebuild portions of its other properties, principally the Speedway.  These improvements will increase demands on the public infrastructure, particularly the surrounding public transportation systems. 

3.
SMI desires to construct various public transportation infrastructure improvements itself on an accelerated schedule.  The Local Governments recognize that the road, sidewalk and other improvements will improve traffic circulation thereby relieving congestion and improving public health, safety and welfare.  Pursuant to N.C. Gen. Stat. §§158-7.1 et seq the Local Governments may reimburse SMI  for some of the cost of these improvements through this Agreement,  as provided below. 
 

4.
The City held a public hearing on these incentives pursuant to N. C. Gen Stat.§158-7.1 on ____


, 2008 and approved this Agreement on 

, 2008.  The County held a public hearing on these incentives pursuant to N. C. Gen Stat.§158-7.1 on                                    , 2008 and approved this Agreement on             


, 2008. The Local Governments have determined that these incentives meet the requirements of N.C. Gen. Stat.§158-7.1

In consideration of the mutual promises and covenants contained in this Agreement, which the parties agree constitute sufficient consideration to make this Agreement valid and enforceable, the parties agree as follows:

ARTICLE I
SMI'S COMMITMENTS

In return for the assistance and consideration being provided by the County and City under the terms of this Agreement, SMI agrees as follows:

1.01 Make Investment in Real and Personal Property

SMI shall expend a minimum of $60 million within (twelve) 12 months of the Agreement Date on capital costs for the development, construction and equipping of the Dragway, which is to be located between the Rocky River Golf Course, the Rocky River, Bruton Smith Boulevard and the “Dirt Track” at the Speedway, which parcel is identified as PIN 

.  SMI shall also expend a minimum of $200 million within thirty-six (36) months of the Agreement Date on capital costs for the re-development, re-construction and re-equipping of the Speedway.  The minimum expenditures will be calculated by the net increase in assessed ad valorem tax valuation for real and personal property for each year after January 1, 2008 as determined solely by the Cabarrus County Tax Assessor. 

SMI will promptly provide to the Local Governments such data, source documents and records evidencing compliance with this requirement as the Local Governments may request. 

1.02
Construct, Open and Operate a Dragway and Renovate and Reconstruct the Speedway. 


(a) SMI must construct and open the NHRA approved Dragway.  The Dragway shall include such appurtenances as are necessary and traditional for SMI's business or as provided by law. By way of illustration, such appurtenances may, but are not required to, include supporting offices, seating, parking lots, loading and unloading bays, stormwater retention or detention facilities, landscaping, and any noise attenuation devices or structures required and approved by the City, its staff, agents, contractors, assignees and/or the Concord Planning & Zoning Commission .

(b) SMI must re-construct and renovate the Speedway, which must be a NASCAR approved facility which hosts no less than three Sprint Cup events, or the equivalent highest-level NASCAR endorsed events, annually.  The Speedway shall include such appurtenances as are necessary and traditional for SMI's business or as provided by law. By way of illustration, such appurtenances may, but are not required to, include supporting offices, seating, parking lots, loading and unloading bays, stormwater retention or detention facilities, landscaping, and any noise attenuation devices or structures required and approved by the City.

(c) SMI must provide for the Opening Date of the Dragway and the expenditure of the required capital costs for the Dragway to occur within 12 months of the Agreement Date. SMI must then continuously operate the Dragway for at least forty (40) years. 


(d) SMI must provide for the Renovation Date of the Speedway and the expenditure of the required capital costs for the Speedway to occur within 36 months of the Agreement Date. SMI must then continuously operate the Speedway for at least in the manner described in subsection (b) above for at least forty (40) years. 

(e) SMI must operate the Dragway and Speedway as full time ongoing businesses, consistent with SMI's general practices and policies for its commercial and/or industrial and/or office facilities.

(f) During the term of this Agreement, SMI must contract for and use the following utilities provided by the City: potable water, storm water, and sanitary sewerage treatment.

1.03
Construct Public Transportation Infrastructure Improvements
Within three (3) years of the Agreement Date, SMI shall construct the following public transportation infrastructure improvements.  These improvements are among those identified in Alternative A of the Feasibility Study Bruton Smith Boulevard  at Lowe’s Motor Speedway prepared  by Stantec and dated February 22, 2008.  A portion of these improvements up to a maximum capital cost of $60 million less any improvements funded by a Local or State Government (not counting grants made under this Agreement by the Local Governments to SMI) are eligible for reimbursement or contribution from the Local Governments as described below in Section 2.01. 

(a) Relocation of that portion of Bruton Smith Boulevard (formerly Speedway Boulevard) that currently runs from U. S. Highway 29 West to the vicinity of Scott Padgett Way to a new right-of-way alignment south of the present alignment.  The relocated road will be a six-lane divided facility.  The estimated costs are $35.3 million, including the relocation of Morehead Road as described below.  (This cost includes but is not limited to acquisition of rights-of-way, utility relocation and/or construction, landscaping, and sidewalks).


(b) Relocation of that portion of Morehead Road between U. S. Highway 29 and Performance Drive to a new five-lane right-of-way alignment to the south of the current alignment.


(c) Construction of a vehicle / pedestrian underpass on U. S. Highway 29 just north of the Speedway at an estimated cost of $5 million.  This underpass and associated roads will resemble a diamond-shaped interchange.  This interchange will provide a new entrance to the Speedway.  U.S. Highway 29 will be bridged over the underpass.


(d) Construction of a vehicle / pedestrian underpass at the Speedway main entrance on U. S. Highway 29 in a similar configuration to Subsection (c) above at an estimated cost of $5.8 million. 

(e) Construction of a vehicle / pedestrian underpass on Morehead Road just north of Performance Drive at an estimated cost of $500,000.00.  This underpass will provide grade-separated pedestrian and tram access under Morehead Road.
(f) Construction of a vehicle / pedestrian bridge over Morehead Road south of Performance Drive at an estimated cost of $700,000.00.  This bridge will also bridge the internal access road thus allowing construction vehicles a grade-separated crossing over the roadway and will also accommodate an internal tramway.  
(g) Relocation of overhead utilities along U. S. Highway 29 and/or Morehead Road and/or Bruton Smith Boulevard to a location acceptable to and approved by the City. 

(h) Construction of noise-attenuation devices, structures, berms and/or landscaping at the Dragway in accordance with the requirements of the Concord Development Ordinance, Concord Code of Ordinances, Concord Technical Standards Manual, the Concord Planning & Zoning Commission and/or City staff, agents, contractors and/or assignees. 

1.04
Provide Documentation of Investment 



SMI shall send copies of the Cabarrus County Tax Assessor’s listing of tax value for the Speedway and Dragway to the persons listed as City and County contactees in Section 9.03 below, along with a written request that the incentive payments begin. SMI shall send to the Local Governments such documents as the Local Governments require to prove that the infrastructure has been constructed according to the terms of this Agreement.  Such proof includes, but is not limited to, source documents such as contracts, invoices, receipts, cancelled checks, inspection reports, North Carolina Professional Engineer sealed as-built drawings, and other evidence requested by the Local Governments that SMI has complied with the provisions of Chapter 143, Article 8 of North Carolina General Statutes.  SMI shall update this information at least annually on the anniversary date of the first notification that the investment has been made during the term of this Agreement. 

ARTICLE II

LOCAL GOVERNMENTS COMMITMENTS 

2.01
Construct George Liles Parkway From Weddington Road to U. S. Highway 29

(a) The City and/or County shall construct or cause to be constructed an extension of George Liles Parkway (the “Extension”) from its southern terminus at Weddington Road to U. S. Highway 29. 
(b) The cost of all phases of this construction (including without limitation, acquisition of property rights, engineering and design studies, construction, the supervision of construction, relocation of utilities, testing of any kind and legal fees) has been determined to be no less than $15 million.  
(c) The City and County shall share any reimbursement from the State of North Carolina or contribution by others for the cost of construction of the Extension pro rata to the amount expended by each such Local Government entity. 
(d) SMI and the Local Governments agree that the Local Governments may count any contribution made by the State of North Carolina and/or by others, including property owners along the proposed route of the Extension to the construction of the Extension as a portion of the contribution of the Local Government. 

(e) The Extension must first be approved by the North Carolina Department of Transportation (“NCDOT”) and construction shall begin no later than three (3) years from the date of the final approval of the design and other submittals required by NCDOT.  

2.02
Reimbursements for the Infrastructure Projects Described in Section 1.03

After SMI has made the investment in its real and personal property as provided in Sections 1.01 and 1.02 above and after SMI has paid for the costs of the projects as provided in Section 1.03 above, SMI may apply to the Local Governments for reimbursement to SMI for the costs of the projects listed in Section 1.03.  SMI shall submit all of the items listed in Subsections (a) through (d) below with its application for reimbursement. 

(a) Proof that the contracts were bid following the requirements of Chapter 143, Article 8 of the North Carolina General Statutes, unless such bidding is not required by law; and 

(b) Approval of all plans by the County and/or City and/or NCDOT, as applicable; and
(c) Proof that the projects were constructed to the standards of the agency ultimately responsible for maintenance of the facility, or the agency having jurisdiction over the construction standards; and

(d) Presentation of a writing signed by the Cabarrus County Tax Assessor showing the increase in the value of real property as described in Section 1.01 above. 

The City and the County shall make payments to SMI in the manner described in Subsections (e) through (i) below. 

(e) The City will annually provide a Grant to SMI in an amount equal to the amount of the i increased assessed values resulting from the expenditures (as defined in Section 1.01) times the current City ad valorem tax rate times 0.085, provided that the expenditures described in Section 1.01 are first made.  The County will annually provide a Grant to SMI in an amount equal to the amount of the increased assessed values resulting from the expenditures (as defined in Section 1.01 times the current County ad valorem tax rate times 0.085, provided that the expenditures described in Section 1.01 are first made.  

(f) The Local Governments will pay the Grants to SMI beginning with the first month after the Cabarrus County Tax Assessor lists SMI’s property for tax valuation purposes in each of the years in which SMI pays taxes for property located at the Facility, provided that the provisions of Article I have been met and that SMI has requested such Grant payments.  These Grants will be paid until a maximum of $60 million has been paid to SMI or the actual cost of the projects listed in Section 1.03, whichever is less or SMI has defaulted under the provisions of this Agreement.  The Local Governments have no obligation to make any payments related to such property tax collections unless and until taxes are first paid by SMI.  The Local Governments and SMI each are entitled to receive from one another such records of property tax collections and payments as each may reasonably request.  

(g) The intent of this Agreement is that the Local Governments will always realize positive financial benefits associated with this incentive Grant.  This Agreement is designed to ensure that the Local Governments realize increases in their respective property tax bases and other various local government revenue resources as benefits from the improvements described in this Agreement.  The amount of the Grant paid each year by each Local Government shall be limited by subtracting the amount of the Grant from the ad valorem taxes paid and comparing such remainder with the remainder in prior Grant years.  Under no circumstances would SMI receive a Grant that lowered the net tax payments paid to each Local Government to a level less than the net property taxes paid to each in any prior year in which a Grant is paid.

(h)  In no case shall the Local Governments make any Grant payments for taxes paid by SMI in the preceding year, or portion of a year, during which SMI did not operate the Facility as described in Article I, independently of any bankruptcy or receivership proceeding and without any curtailment of motorsports activities. 

(i) No Grant will be paid unless all investment documentation in a form satisfactory to the County Tax Assessor, in his sole discretion, has been provided by SMI so the assessed valuation of the expenditures can be determined and the Grants calculated.  

2.03
Allocation of City and County Commitments

(a)   The County shall be responsible for fifty per cent of any grants paid to SMI, less any funds it expends on the construction of the George Liles Parkway Extension.  The City shall be responsible for fifty per cent of any grants paid to SMI less any funds it has expended on the construction of the Extension.  The Local Governments shall also deduct the amount of any funds they cause to be paid directly to SMI from the $60 million cap on all Grants.
(b) The Local Governments and SMI acknowledge and agree that the Cabarrus Convention and Visitor’s Bureau will expend a maximum of $500,000 per year up to a total amount of $5 million (but no more than one-sixth of the Cabarrus County hotel occupancy tax levy collected each year) to market SMI’s facilities in Cabarrus County.  This sum is deemed to be a portion of the incentives to be paid by the Local Governments, but is the sole obligation of the Convention and Visitor’s Bureau.  

(c)  SMI acknowledges that the County and City are not jointly and severably liable for each other’s respective pledges.
(d) City and County are responsible to each other only for their respective portions of the pledge pursuant to N.C. Gen. Stat. §158-7.4.
2.04 General Conditions of the Local Governments’ Commitments

(a) The Local Governments reserve the right to modify their respective ad valorem tax rates at any time according to law.

(b) All parties understand that even though the parties have chosen the property tax assessment base as the value criteria for the Grants, the Grants are not to be considered as allocated from any dedicated revenue source.  The Grants are to be paid from the General Fund after appropriate budgetary actions by each of the Local Governments.  The General Fund consists of revenue sources inclusive of ad valorem taxes, local sales taxes, intergovernmental revenues, permit and fee revenues, sales and service fee revenues, financing sources, interest earnings and other miscellaneous revenues.  Other than as established by applicable federal and states laws, revenues have no dedicated expenditure purpose.

(c) The Local Governments may modify the Assessed Valuation to eliminate increases due solely to new assessments made in accordance with the requirements of the General Statutes that do not also include the assessed value for existing improvements at the Facility. 

(d) Under no circumstances shall the Local Governments pay interest on any Grant payment.

(e) In no case shall the Local Governments make any payments for any year, or portion of a year, during which SMI did not operate the Dragway or the Speedway as described in Article I.

(f) The Local Governments at their sole option may choose to pay the Grants from the proceeds of a transit tax or an increase in the sales tax.

2.05 Utilization of Eminent Domain Power


The Local Governments may, but are not required to, utilize their powers of eminent domain pursuant to Chapter 40A of the North Carolina General Statutes to acquire those property interests necessary to construct the public transportation infrastructure requirements of this Agreement as provided in Section 1.03, above. 
ARTICLE III

REDUCTION AND RECAPTURE OF INCENTIVES


3.01  If SMI is not current on all taxes, fees, assessments or other amounts owed by it to the City or County, the City or County may set off from any Reimbursement or Grant any amounts so owed by SMI to the City or County.


3.02  If SMI ceases to operate the Dragway or Speedway as fully functional facilities as required in Section 1.02 or in accordance with all ordinances, policies and rules of the Local Governments at any time within forty (40) years of the Opening Date of the Dragway, then SMI shall not be entitled to any further Grants otherwise due to SMI under this Agreement and shall be required to repay all Grants previously awarded or paid.

3.03 The Local Governments are not required to award any Grants or payments to SMI at any time after any indicated intent or announcement by SMI to cease or to curtail operations at either the Dragway or the Speedway. In addition, neither the City nor County is not required to award any Grants to SMI if at any time SMI is not operating the Dragway or the Speedway in accordance with the requirements of Section 1.02.

3.04 If SMI fails to be in compliance with any provisions of this Agreement or with all ordinances, policies and rules of the Local Governments at any time within forty (40) years of the Opening Date of the Dragway, then SMI shall not be entitled to any further Grants otherwise due to SMI under this Agreement and shall be required to repay all Grants previously awarded or paid.  SMI acknowledges and agrees that the ability of the Local Governments to provide the Grants contemplated by this Agreement is expressly conditioned on SMI continuously providing economic benefit to the Local Governments that is compliant with the provisions of N.C. Gen. Stat. §158-7.1 and the North Carolina Constitution throughout the term of this Agreement. 

3.05 The provisions of this Article survive the termination of this Agreement as provided in Article VI.

ARTICLE IV
INDEMNIFICATION

SMI will indemnify and hold harmless the Local Governments, and their elected officials and employees (the "Indemnified Parties"), from any and all damages, losses, costs and expenses, including attorneys fees, incurred by them as a result of any claims of third parties arising out of any act or omission of SMI in the performance required of it by this Agreement; provided, however, that such indemnification (i) is subject to an aggregate cap equal to the Grants actually received by SMI and (ii) is not contrary to law. The Local Governments agrees that none of the foregoing shall be construed to release Local Governments from the obligations each has undertaken elsewhere in this Agreement, in connection with the Grants or otherwise. Except as otherwise set forth, each Indemnified Party and SMI agrees to pay its own costs incurred in connection herewith, including all costs incurred in connection with the preparation of this Agreement.

In addition to the indemnification provided to the Local governments in the above paragraph, SMI will indemnify the Local Governments for the costs of defending any suit, claim or cause of action brought by any person against either Local Government for any nuisance caused by or arising from the operation of the Dragway. 

ARTICLE V
DISCLAIMER OF WARRANTIES

SMI acknowledges that the Local Governments have not designed the Speedway or the Dragway, that the Local Governments have not supplied any plans or specifications with respect thereto and that the Local Governments: (a) are not a manufacturer of, or dealer in any of the component parts of the Dragway or Speedway, (b) have not made any recommendation, given any advice or taken any other action with respect to (i) the choice of any supplier, vendor or designer of, or any other contractor with respect to the Speedway or Dragway or any component part thereof or any property or rights relating thereto, or (ii) any action taken or to be taken with respect to the Speedway or Dragway or any component part thereof or any property or rights relating thereto at any stage of the construction thereof, (c) have not at any time had physical possession of the Speedway or Dragway or any component part thereof; and (d) have not made any warranty or other representation, express or implied, that the Speedway or Dragway or any component part thereof or any property or rights relating thereto (i) will not result in or cause injury or damage to persons or property, (ii) has been or will be properly designed, or will accomplish the results which SMI intends therefor, or (iii) is safe in any manner or respect.

The Local Governments make no express or implied warranty or representation of any kind whatsoever with respect to the Dragway or Speedway or any component part thereof, including but not limited to, ANY WARRANTY OR REPRESENTATION WITH RESPECT TO THE MERCHANTABILITY OR THE FITNESS OR SUITABILITY THEREOF FOR ANY PARTICULAR PURPOSE and further including the design or condition thereof; the safety, workmanship, quality, or capacity thereof; compliance with the requirements of any law, rule, specification or contract pertaining thereto; any latent defect; the Dragway's or Speedway’s ability to perform any function; or any other characteristic of same; it being agreed that SMI is to bear all risks relating to the Dragway or Speedway, the completion thereof or the transactions contemplated hereby and SMI hereby waives the benefits of any and all implied warranties and representation of the Local Governments.

The provision of this Article V shall survive the termination of this Agreement.

ARTICLE VI 

TERMINATION OF AGREEMENT

This Agreement shall terminate __________________, 2048. After termination, this Agreement will be null and void, and the parties to this Agreement will have no other obligations from one to the other thereafter, except as specifically provided in this Agreement.

ARTICLE VII

ASSIGNMENT 


No party may transfer or assign any interest in or obligation under this Agreement without the prior written consent of all the parties.

ARTICLE VIII

REPRESENTATIONS

8.01 SMI represents as of the Agreement Date as follows:

(a) SMI is a corporation duly organized and validly existing under the laws of the state of its incorporation; (ii) is duly qualified to transact business and is in good standing in North Carolina; (iii) is not in violation of any provision of its organizational documents; (iv) has full corporate power to own its properties and conduct its business; (v) has full power and authority to enter into this Agreement and to enter into and carry out the transactions contemplated by this Agreement; (vi) by proper action has duly authorized the execution and delivery of this Agreement; and (vii) is not in default under any provision of this Agreement.

(b) SMI'S execution and delivery of this Agreement neither conflicts with, nor will result in, a breach or default under its organizational documents; nor, to the best of its knowledge, will its execution and delivery conflict with, or result in, a breach or default under the terms, conditions, or provisions of any statute, order, rule, regulation, agreement, or instrument to which SMI is a party or by which it is bound; nor will its execution and delivery result in the imposition of any lien on its property.

(c) SMI has duly authorized, executed, and delivered this Agreement, and this Agreement constitutes a legal, valid, and binding obligation, enforceable in accordance with its terms.

(d) There is no litigation or proceeding pending or, to its knowledge, threatened against SMI, which would adversely affect the validity of this Agreement.

8.02 The Local Governments represent as of the Agreement Date as follows:

(a) The Local Governments (i) have full power and authority to enter into this Agreement and to enter into and carry out the transactions contemplated by this Agreement; (ii) by proper action have duly authorized the execution and delivery of this Agreement; and (iii) are not in default under any provisions of this Agreement.

(b) The Local Governments have duly authorized, executed, and delivered this Agreement, and this Agreement constitutes each Local Government's legal, valid, and binding obligation, enforceable in accordance with its terms.

(c) To each Local Government's knowledge, there is no litigation or proceeding pending or threatened against either Local Government or affecting each that would adversely affect the validity of this Agreement.

(d) To the best of each Local Government's knowledge at the time of execution of this Agreement, neither Local Government is in default under any provision of any State law that would affect its existence or its powers as referred to in Subsection (a).

(e) To the best of each Local Government's knowledge at the time of execution of this Agreement, no officer or official of the City or County has any interest (financial, employment, or other) in SMI or the transactions contemplated by this Agreement.

NO PROVISION OF THIS AGREEMENT SHALL BE CONSTRUED OR INTERPRETED AS CREATING A PLEDGE OF THE FAITH AND CREDIT OF THE CITY OR COUNTY WITHIN THE MEANING OF ANY CONSTITUTIONAL DEBT LIMITATION. NO PROVISION OF THIS AGREEMENT SHALL BE CONSTRUED OR INTERPRETED AS DELEGATING GOVERNMENTAL POWERS NOR AS A DONATION OR A LENDING OF THE CREDIT OF THE CITY OR COUNTY WITHIN THE MEANING OF THE STATE CONSTITUTION. THIS AGREEMENT SHALL NOT DIRECTLY OR INDIRECTLY OR CONTINGENTLY OBLIGATE THE CITY OR COUNTY TO MAKE ANY PAYMENTS BEYOND THOSE APPROPRIATED IN THE SOLE DISCRETION OF THE CITY OR COUNTY FOR ANY FISCAL YEAR IN WHICH THIS AGREEMENT SHALL BE IN EFFECT. NO PROVISION OF THIS AGREEMENT SHALL BE CONSTRUED TO PLEDGE OR TO CREATE A LIEN ON ANY CLASS OR SOURCE OF THE CITY'S OR COUNTY’S MONEYS, NOR SHALL ANY PROVISION OF THE AGREEMENT RESTRICT TO ANY EXTENT PROHIBITED BY LAW, ANY ACTION OR RIGHT OF ACTION ON THE PART OF ANY FUTURE CITY OR COUNTY GOVERNING BODY. TO THE EXTENT OF ANY CONFLICT BETWEEN THIS ARTICLE AND ANY OTHER PROVISION OF THIS AGREEMENT, THIS PROVISION TAKES PRIORITY.

ARTICLE IX

DEFINITIONS and RULES of CONSTRUCTION

9.01 Definitions.  For all purposes of this Agreement, unless the context requires otherwise, the following terms have the following meanings:

(a) "Agreement Date" means the date first set forth in this document, which is the date of the last party to sign this Agreement.

(b) "Agreement Term" means the period of time commencing with the Agreement Date, and extending until the termination of the Agreement as provided in Article VI and/or Section 2.01.

(c) "Assessed Valuation,” means the value of property (both real property and personal property) for property tax purposes as determined by the Cabarrus County Tax Assessor as of January 1 of a given calendar year pursuant to North Carolina Gen. Stat. § 105-285.  Assessed valuation shall not include any increase in values from periodic re-assessments required by the North Carolina General Statutes.

(d) "Business Day" means any day that is not a Saturday, Sunday, or a day on which banks in the State are required by law to be closed.

(e) “Facility” means the Speedway, Dragway and all other motorsports related improvements on SMI’s property in Cabarrus County. 

(f) “Local Governments” are the City of Concord and the County of Cabarrus. 

(g) "Opening Date" is the date the Dragway opens for business in substantially completed form. The "Opening Date" will not in any event be deemed to have occurred before the appropriate government officials grant a Certificate of Occupancy to SMI for the Dragway.

(h) “Renovation Date” is the date that the improvements to the Speedway are put into the use for which they are intended. 

(i) "State" means the State of North Carolina

9.02 Rules of Construction.   Unless the context otherwise indicates:

(a) Words importing the singular include the plural and vice versa, and words importing
the masculine gender include the feminine and neuter genders as well. All references to Articles, Sections, or Exhibits are references to Articles, Sections
and Exhibits of this Agreement.

(b)  All references to officials are references to City or County officials.

(c) The headings are solely for convenience of reference and do not constitute a
part of this Agreement, nor will they affect its meanings, construction or effect.

ARTICLE X
MISCELLANEOUS

10.01.
Definitions. All terms with initial capitals used in this Agreement and not otherwise defined will have the meanings ascribed to those terms in the previous section.  In addition, this Agreement is to be interpreted in accordance with the rules of constructions set out above.

10.02.
Governing Law. The parties intend that the law of the State of North Carolina will govern this Agreement.


10.03.
Notices.

(a)
Any communication required or permitted by this Agreement must be in writing
except as expressly provided otherwise in this Agreement.

(b)
Any communication under this Agreement shall be sufficiently given and deemed given when delivered by hand or five days after being mailed by first-class certified mail, postage prepaid, and addressed as follows:

	(i)
If to SMI
	

	(ii)
If to the City:


	City Manager

City of Concord

Re: Notice under 

Speedway Motorsports, Inc.

Economic Development Agreement P. 0. Box 308

Concord, NC 28026-0308

With copy to: City Attorney

City of Concord

P.O. Box 308

Concord, NC 28026-0308

	(iii)
If to the County:


	County Manager

County of Cabarrus

Re: Notice under 

Speedway Motorsports, Inc.

Economic Development Agreement P. 0. Box 

Concord, NC 28026

With copy to: County Attorney

County of Cabarrus

3220-201 Prosperity Church Road 

Charlotte, NC 28269


(c) Any addressee may designate additional or different addresses for communications by notice given under this Section to each other.


10.04. Non-Business Days. If the date for making any payment or performing any act or exercising

any right is not a Business Day, such payment must be made or act performed or right exercised on or before the next Business Day.

10.05. 
Severability.
If any provision of this Agreement is determined to be
unenforceable, such unenforceability does not affect any other provision of this Agreement, which will be construed to effectuate its purpose.


10.06. 
Entire Agreement: Amendments. This Agreement, including any and all Exhibits attached, which are incorporated by reference, constitute the entire contract between the parties. This Agreement may not be changed except in a writing signed by all parties.


10.07. 
Binding Effect. This Agreement is binding upon, inures to the benefit of and is enforceable by the parties and their respective successors and assigns. There are no other agreements or other conditions precedent to the binding nature of the respective obligations of the Local Governments under Articles II and III, other than the performance by SMI of its obligations under ArticleI.


10.08.
Time. Time is of the essence of this Agreement and each and all of its provisions. 


10.09. 
Liability of Officers and Agents. No officer, elected official, agent, or employee of the City, County or SMI shall be subject to any personal liability or accountability by reason of the execution of this Agreement or any other documents related to the transactions contemplated hereby. Such officers, elected officials, agents, or employees shall be deemed to execute such documents in their official capacities only, and not in their individual capacities. This Section shall not relieve any such officer, elected official, agent, or employee from the performance of any official duty provided by law.


10.10.
Counterparts. This Agreement may be executed in several counterparts. Each shall be an original, but all of them together constitute the same instrument.

10.11. 
W-9 Form.  SMI shall provide a completed W-9 form to the City and County upon execution of this Agreement.


10.12. 
Dissolution of SMI.  If SMI is dissolved or suspended and SMI does not notify the City of such dissolution in three business days and/or the corporate status is not reinstated in thirty business days, this Agreement, at the sole option of each Local Government, shall be declared null and void.


10.13. Notice of Potential Disclosure of Confidential SMI Information. SMI acknowledges that it has been informed by the Local Governments that the Local Governments are required by North Carolina. law to disclose "Public Records" as the term is defined by North Carolina Gen. Stat. § 132-1, upon request. All information disclosed to the Local Governments by SMI which is subject to that definition and whose disclosure is not otherwise protected by law will be released by the Local Governments upon request as provided by North Carolina Gen. Stat.§ 132-6. The Local Governments may withhold from disclosure confidential records as defined by North Carolina Gen. Stat. § 132-1.2. SMI acknowledges that it has read and is familiar with the Local Government’s obligations of public disclosure of documents and the definitions of confidential documents as contained in Chapter 132 of the North Carolina General Statutes. In order to prevent the disclosure of the confidentiality of information identified by SMI as a trade secret or as "confidential" pursuant to North Carolina Gen. Stat. § 132.1.2, the Local Government shall, if it receives a request for disclosure of such information, notify SMI of such request so that SMI may defend any claims or disputes arising from efforts of others to cause such trade secrets to be disclosed as a public record. SMI acknowledges that this disclosure of the Local Governments’ public records requirements is given pursuant to North Carolina Gen. Stat. § 132-1.8(b) and agrees that such disclosure is full and sufficient to the satisfaction of SMI.
10.14 
Force Majeure. Any delay in the performance of any of the duties or obligations of either party hereunder (the "Delayed Party") shall not be considered a breach of this Agreement and the time required for performance shall be extended for a period equal to the period of such delay, provided that such delay has been caused by or is the result of any acts of God, acts of the public enemy, insurrections, riots, embargoes, labor disputes, including strikes, lockouts, job actions, or boycotts; shortages of materials or energy, fires, explosions, floods, changes in laws governing international trade, or other unforeseeable causes beyond the control and without the fault or negligence of the Delayed Party. The Delayed Party shall give prompt notice to the other party of such cause, and shall take whatever reasonable steps are necessary to relieve the effect of such cause as promptly as possible. No such event shall excuse the payment of any sums clue and payable hereunder on the due date thereof except any payment due upon the occurrence of any act or event for which delayed performance is excused as provided above.


IN WITNESS, the parties have caused this Agreement to be executed in their corporate names by their duly authorized officers, all as of the date first above written.

	[SEAL]

By:______________________________


	CITY OF CONCORD

NORTH CAROLINA

By:________________________________

J. Scott Padgett, Mayor




This instrument has been pre-audited in the manner required by the Local Government Budget and Fiscal Control Act.

___________________________

Pam Hinson, Finance Director

City of Concord, North Carolina

Date:  _____________________

APPROVED AS TO FORM AND LEGAL SUFFICIENCY:

By:_______________________________

Albert Benshoff, City Attorney

SPEEDWAY MOTORSPORTS, INC

BY:____________________________

O. Bruton Smith, CEO

ATTEST:

BY:____________________________

Corporate Secretary

	[SEAL]

By:______________________________


	COUNTY OF CABARRUS

NORTH CAROLINA

By:________________________________

H. Jay White, Sr. Chair of the Board of Commissioners




This instrument has been pre-audited in the manner required by the Local Government Budget and Fiscal Control Act.

___________________________

Pamela S. DuBois, Finance Director

County of Cabarrus, North Carolina

Date:  _____________________

APPROVED AS TO FORM AND LEGAL SUFFICIENCY:

By:_______________________________

Richard M. Koch, County Attorney 
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